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This issue of the Australian GST Journal illustrates both the global and parochial characteristics of Australia's GST. The three

articles are an infectious blend of policy and legislative design on the one hand and interpretation and administration on the

other. But all three are examples of how designing and administering GST is like home renovation - no matter how much

ingenuity one exercises, the result is limited by the pre-existing structure and framework. Sometimes it is difficult to achieve the

efficiency and simplicity one might desire without demolition and reconstruction.

The three contributions to this issue are:

• "Retirement Villages & Input Tax Credits: How far can you go?" by Gina Lazanas and Robyn Thomas (our case editors);

• "Step out of your (indirect tax) comfort zone" by Ashurst's Geoff Mann and Jadie Teoh; and

• "Introducing the 'Netflix tax' in Singapore: The Antipodean and European Approach" by Teck Chin Lim, currently a

candidate for the Master of Tax at the University of Melbourne.

The RSPG case [1]

Gina and Robyn provide a detailed analysis of the September 2016 decision of Deputy President Molloy in the RSPG case:

RSPG and Commissioner of Taxation [2016] AATA 687 . Essentially, the case is about the apportionment of input tax credits for

the construction cost of a retirement village. While having modified the EU apportionment rules, Australia's GST law has not, in

practice, delivered a less cumbersome outcome.

And, notwithstanding the intentional absence of apportionment formulae in the law, the Commissioner's binding rulings give rise

to similar arguments that have plagued VAT tribunals for decades.

In the RSPG case, the applicant had three goes at arriving at an extent of creditable purpose percentage – claiming 100%,

26.94% and then 91% of the full input tax credits – all, apparently, arrived at using the formula in GSTR 2011/1. [2] The

Commissioner's objection decision was confirmed, but the manner in which some of the economic benefits are dealt with has

prompted some raised eyebrows. [3]

The Deputy President included the consideration for the taxable supply of village's common areas, in the apportionment formula,

as an economic benefit reasonably expected to be obtained from making input taxed supplies.

In the 1958 film Me and the Colonel S. L. Jacobowsky quotes his mother that "[i]n life, there are always two possibilities". Gina

and Robyn embrace this philosophy, providing two possible explanations for (in effect and through the apportionment formula)

giving input taxed treatment to the taxable fees charged by a third party for the grant of access to the common areas to the village

residents.

There is another possibility! The Tribunals approach may be the other side of the Federal Court's decision in Rio Tinto Services

Limited v Commissioner of Taxation [2015] FCAFC 117 . In that case, the Court, in describing the "blocking" effect of para

11-15(2)(a) of the Act, stated:

The extent of the relationship between the acquisitions and the supply of the residential premises is not to be reduced by

the fact that the acquisitions may also have related to another purpose where that other purpose is only related to the
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acquisition wholly by and through the otherwise input taxed supply.

In RSPG, it seems that access to the residential premises was granted through the common areas. In this case, we may have an

example of circumstances in which the relationship between the acquisitions and taxable supply of the common areas is

overridden by the relationship between the
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construction of the common areas and the supply of the input taxed residential premises. The relationship to the input taxed

supply of residential premises is dominant even though the construction cost is directly connected with the taxable supply of the

common areas.

Ross Stitt, in his 2011 paper Uncertainties Surrounding Input Tax Credit Entitlement in Australia , [4] foreshadowed the possible

dominance of a relationship with input taxed supplies as follows:

If a direct relationship with an input taxed supply takes precedence over other relationships, does a direct relationship

with something that is not an input taxed supply take precedence over other relationships?

One answer … applying the literal words in s 11-15(2) , is that it does not. Any relationship, direct or indirect, with an

input taxed supply is sufficient to deny a creditable purpose even where there is a direct relationship with a particular

taxable supply.

The Deputy President referred to the need to adjust apportionment formula for distorting factors. At the end of the day, the

Deputy President's findings may be no more than addressing distorting factors from the apportionment process. [5]

It must be remembered that the RSPG case is, as a consequence of a formula included in a binding ruling, about the "economic

benefits expected to be obtained from making input taxed supplies". And, in an appeal against the decision on an objection to an

assessment, the applicant must show that the assessment is excessive or otherwise incorrect. The High Court in Adelaide Racing

Club Inc v Federal Commissioner of Taxation [1964] HCA 57 observed that:

16. … The Commissioner made what he regarded as a just apportionment of the Club's expenditure, allocating against

assessable and non-assessable income respectively the proportions of that expenditure that seemed right and I am not

satisfied that the course he followed was wrong or that the resulting assessment …, was excessive.

If GST apportionment is approached in the same way, an applicant may face similar difficulties in overturning an assessment

made by the Commissioner.

Apportionment disputes are not uncommon in the VAT/GST world. By limiting the categories of input taxed supplies, Australia

has a lesser exposure to apportionment disputes than might arise in those VAT jurisdictions with a broader range of input taxed

sectors. Nonetheless, the Australian legislative approach did not demolish and reconstruct the partial input tax recovery template

of the EU model. Without substantial renovation of the "fair and reasonable" principle, we should expect that questions of

apportionment will continue to present administrative headaches for GST compliance and administration.

Reducing the number of non-residents in the GST system
Geoff Mann and Jadie Teoh's contribution to this issue of the Journal deals with the changes contained in Sch 2 of the Tax and

Superannuation Laws Amendment (2016 Measures No 1) Act 2016 , being matters that were relevant in working out net amounts

for tax periods starting on or after 1 October 2016.

From a policy perspective, on the scale between demolition and renovation, the amendments to the treatment of non-resident

suppliers might be regarded as falling on the "minimalist" category. But the changes required modification of structural concepts

in the GST Law. As with building renovations, one needs to be aware of possible collateral damage to other parts of the building.
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And how the minimalist policy change can be achieved without disrupting the structural simplicity of the law.

The cross-border supply proposals – essentially focusing on the connected with Australia rules [6] - were first mooted in

June/July 2008. But the amendments took effect on 1 October 2016. Geoff and
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Jadie's contribution to the Journal discusses the history of the change – from the 2008 announcement of the Treasury review,

through consultation and discussion papers, budget announcements, draft legalisation and Senate amendments.

In Australia's GST Law, as enacted, the connected with Australia rules were divided into three parts – sub-ss 9-25(1), (2) and (3)

for goods; sub-s 9-25(4) for land and sub-ss 9-25(5) and (6) for the supply of anything else. Structurally, these rules established

the type of supplies over which the Commissioner could exercise authority to require a supplier to be part of the GST system.

The reverse charge provisions in Div 84 , as originally drafted, treated supplies that were not connected with Australia as taxable

supplies if, generally speaking, the recipient was GST registered and would not have been entitled to a full input tax credit. In

those cases the recipient was made liable for the GST on the supply. [7]

This structure was different to the rules in the EU, where (generally speaking) the reverse charge applied to supplies if the "place

of supply" was within the country but the supplier was not established in the country.

Unlike the matrix of transactions in the EU Directive that established the "place of supply", the Australian [8] structure achieved

the "destination principle" through the GST-free status of exports. As a result, the GST-free export provisions in Div 38 focused

on supplies that were to be treated as "for consumption outside Australia".

It was the after the release of the Commissioner's rulings on the interrelated connected with Australia and export provisions that

it became clear that the operation and interpretation of the law would bring a number of suppliers into the Australian GST

system with little benefit to the system.

Essentially, the mischief in the structure of the Australian rules was found in three provisions:

• supplies by non-residents performed in Australia by agents or subcontractors were regarded as being "done in Australia"

by the supplier;

• the definition of permanent establishment extended the GST obligations to suppliers who had no significant presence in

Australia; and

• GST-free status was denied for supplies made "in Australia" to non-residents if the supply was provided to another entity

in Australia.

In general, the policy announced and confirmed in consultation and discussions was that supplies, to GST registered recipients,
[9] "done in Australia" by non-residents without a physical presence in Australia should be taxed under the reverse charge rules

and obligations should not be placed on the non-resident. Similarly, the GST-free denial should not apply if the Australian

providee was a GST registered entity.

While, the goal of the amendments was to simplify and reduce the number of non-residents in the GST system [10] careful

attention needs to be paid to the scope of the changes to avoid underestimating their impact on pre-existing arrangements.

Geoff and Jadie's paper illustrates that the legislative approach used to achieve the remedy to the mischief, takes the structure of

the law to the more complex EU matrix of "place of supply rules". In making the amendments, the opportunity has also been

taken to overcome some deficiencies in the existing law, for example by:

• broadening the scope of "carrying on an enterprise" to non-business activities; and

• updating the Div 84 reverse charge requirements to deal with supplies between associates and adjustments for change of

use;
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• limiting the scope for resident agents to account for GST for their non-resident principals.

The result is what is often seen in renovations of houses by way of extensions – a labyrinth, the navigation of which is

problematic.

Expanding the GST reach to non-residents
If the detail of legislative changes to the "connected with Australia" rules resembles a well intentioned but rambling home

extension, the so-called "Netflix tax" amendments have the feeling of an entire new upper storey.

Rather than invite you take a look at Australia's new construction in detail, Teck Chin's article focuses on the policy, design and

legislation giving effect to the so-called Netflix taxes in the European Union, New Zealand and Australia. [11] After examining

these three jurisdictions and approaches, Teck Chin also considers the OECD guidelines [12] to consider the need for and design

of a Netflix tax in Singapore.

In approaching this multi-jurisdictional approach, the paper is a reminder of the similarities in the global VAT/GST system as

well as the essential differences in structure and design. As would be the case of renovations to houses in different countries, the

discussion of the design choices that confront policy makers in GST/VAT jurisdictions highlights the different approaches in the

relevant jurisdictions. It also shows how an approach to tax reform can be hostage to the structure and design choices adopted in

the past.

For an Australian reader, Teck Chin's analysis highlights issues of design that might have been approached differently, and the

advantages and disadvantages of the design choices that were made.

In studying the international developments in cross border GST/VAT systems, it is impossible not to appreciate that the issues

dealt with are of a global nature and that the scope and design of value-added taxes are substantially similar in all jurisdictions.

The challenge is to ensure that the legislative responses – even where the global consensus is for similar changes – do not lead to

inconsistencies in compliance, interpretation and administration, resulting in complexity and scope for over or under taxation.

Synchronising GST/VAT treatment of exports and imports on a multilateral basis challenges tax sovereignty as well as the

structures of different regimes. The differences between the tax regimes in the countries examined in Teck Chin's paper and the

different approaches to the Netflix tax itself indicate the need for GST/VAT treaties that override domestic law – and common

compliance requirements. In this regard, Teck Chin refers to and explains the EU one-stop-shop as a possible solution.

Putting all three of the contributions to this issue of the Journal together, what should we conclude? As many home owners

know, renovation never ends with the first.

Your contributions to the Journal
The editorial team at Thomson Reuters would appreciate your thoughts and contributions.

To this end, please email us (agstj@thomsonreuters.com) if you have an article to offer for publication or you wish to comment

(whether or not for publication) on a matter contained in this or other issues of the Journal.

Thank you for your interest.

Michael Evans

General Editor
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Footnotes

1 RSPG and Commissioner of Taxation [2016] AATA 687 .

2 (Total value of economic benefits reasonably expected to be obtained from making input taxed supplies / Total value of economic

benefits reasonably expected to be obtained in respect of the arrangement).

3 On 5 October 2016, the applicant appealed to the Federal Court against the Tribunal's decision.

4 C Peacock (ed), GST in Australia, Looking Forward from the First Decade, (Thomson Reuters, 2011) 129.

5 It may also be relevant that the license fee was $8,000 which would seem to be a small amount compared to the costs of

construction of the common areas.

6 Changed in 2015 to substitute "Australia" with "the indirect tax zone".

7 The rules were expanded in 2005 to include, as connected with Australia, the supply of rights to acquire something, the supply of

which would be connected with Australia. Consequential amendments were necessary to deal with registration and reverse charge

to ensure that non-residents could avoid registration and compliance without any significant loss to the integrity of the GST

system.

8 Following the model first adopted in New Zealand and later followed in South Africa and Singapore.

9 Generally referred to as B2B.

10 Board of Taxation, Review of the Legal Framework for the Administration of GST, Report (December 2008).

11 The amendments are contained in Tax and Superannuation Laws Amendment (2016 Measures No 1) Act 2016 , but do not take

effect until 1 July 2017.

12 OECD, International VAT/GST Guidelines (OECD Publishing, Paris, 2015).
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